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Preliminary Statement 

James Reed appeals from a judgment of conviction 
entered on April 8, 11)75 in the United States District Court 
for the Southern District of New York after a two-day trial 
before the Honorable Edmund L. Palmieri, United States 
District Judge, and a jury. 

Indictment 74 Cr. Stil, filed on September 10, 1074, 
charged Reed and Gerald Michael Hardy * in one count 
with conspiracy to violate the federal narcotics laws, in 
violation of Title 21, United States Code, Section 846. 

Trial commenced on February 13, 1975. On February 
14, the jury found Reed guilty us charged. 


* Hardy pleaded guilty on May 16, 1975 and was sentenced 
on June 24, 1975. 






On April 8, 1073, Judge Palmieri sentenced Reed to 
the custody of the Attorney General for imprisonment for 
a period of 15 months to he followed by three years of 
special parole pursuant to Title 21, United States Code, 
Section 841. The defendant was remanded. 


Statement of Facts 
The Government's Case 

On February 12, 1974, Special Agent William Simpson 
of the Drug Enforcement Administration (“DEA"), acting 
in an undercover capacity, arranged for a meeting with 
Lucien Feldon to discuss a drug transaction <Tr. 45-40).* 
On February 13, 1074, Simpson and another undercover 
agent, C. Gordon, whom Simpson introduced as his brother, 
met Feldon at his apartment and discussed the purchase ot 
one-quarter kilogram of cocaine for $7,000. In connection 
with that purchase, Feldon made a telephone call to a 
“Gerry.” Simpson and Gordon then left the apartment to 
get tlie 87,000 and made arrangements to contact Feldon 
later in the day. 

At about 3:00 that afternoon, after having called 
Feldon, Simpson and Gordon returned to Feldon’s apart¬ 
ment and were introduced to Gerry.** Gerry suggested that 
he would take the $7,000 and return with the cocaine while 
Simpson and Gordon waited at the apartment. When 
Simpson insisted on seeing the cocaine before turning over 
the money, Gerry said, “Let me call my man.” After call¬ 
ing, Gerry told the agents that “I just contacted my source" 

* “Tr.” refers to the transcript of the trial; "H. Tr.” refers 
to the transcript of the Miranda hearing; “GX” refers to the 
Government’s exhibits at trial; ”Br.” refers to appellant’s brief; 
“App.” refers to the appellant’s appendix. 

** Gerald Michael Hardy. 
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ami that it would be all right for them to go along (Tr. 46- 
48, 66-68, 76-77). 

Simpson, Gordon and Gerry then left Feldon’s apart¬ 
ment. Gordon drove away in the undercover Government 
ear while Simpson and Gerry travelled by taxi to 06th 
Street and Park Avenue in Manhattan, where Gerry intro¬ 
duced Simpson to the defendant Reed. Gerry and Simpson 
got into Reed’s car where Reed agreed that he would try 
to get the cocaine to turn over to Simpson before Simpson 
gave ui> the money. All three men then got out of the car, 
Reed walked half way up the block then returned saying, 
"Rook, I know these people are not going to do it that way 
. . . .” Reed suggested, however, that he might be able to 
get some “flake" cocaine from “a friend." After Simpson 
agreed that that would be fine, Reed walked across the 
sireet into a candy store and made a call from a phone 
booth. He returned and said that he had a friend at 133rd 
Street in Manhattan who would sell them a quarter kilo¬ 
gram for $6,500. Simpson said that that was agreeable and 
the three men waited for Special Agent Gordon (posing as 
Simpson's brother) to meet them with the money. After 
waiting 10 to 15 minutes, however, Reed said that he had 
to leave to wait for an important phone call at his apart¬ 
ment. It was agreed that Simpson would call him later in 
mueetion with completing the transaction (Tr. 48-51, 68, 
.8-79, 91-92). 

A week later, on February 19, 1974, Simpson called Reed 
at home to set up a meeting to complete the cocaine trans¬ 
action and recorded the conversation, which was played for 
the jury (GX 1) with transcripts provided as an aid (GX 
1 -A; App. A-18-21). Reed told Sompson that lie had been 
in contact with his source for the drugs but that he still 
had to determine “what kind of price’’ the source wanted 
for the drugs. Simpson reminded Reed that lie wanted 
to see what he was getting before he gave up his money, and 
Reed agreed that he would call his source and confirm that 
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the deal would take plate at 2 p.m. that day. A few min¬ 
utes later, Heed called Simpson Hack (this conversation 
was also recorded | and told him that lie would meet Simp¬ 
son at 90th Street and Park Avenue after lunch (Tr. .'>2- 
r»r> ; tJX 1 , l-A). 

Later in the afternoon of February 111, but belore Simp¬ 
son and Gordon arrived at tltith and Park, the defendant 
came out of a building in that area, went into a carpet store 
in the middle of the block between tltith and tilth Streets, 
came out of the carpet store and had a brief conversation 
with another black man, then got into his car and drove off 
alter the other man went back into the store. A lew minutes 
later, Simpson and Gordon arrived to meet with Heed, but 
were told by surveillance agents that he had already left 
(Tr. (ill, 89, 92-93). 

In November, 1974, Heed was arrested by 1HCA agents 
and brought to the United States Attorney's Office prior to 
arraignment. After Miranda warnings, Heed admitted to 
the Assistant United States Attorney and UFA agents that 
‘•last winter" he had negotiated with a black agent for the sale 
of one-quarter kilogram of cocaine.* Heed said that the sale 
was to take place in the vicinity of 90th Street and Park 
Avenue in Manhattan and that Heed was to purchase the 
cocaine from a black man named Ked who worked in the 
H & O carpet store located near Park Avenue and 97th 
street. However, Heed said he traveled to West Virginia 
shortly after the negotiations with Simpson and did not 
complete the deal t'ir. 80-82). 

The Defense Case 

Heed ottered no evidence. 


* Agents Simpson and Gordon are black men (Tr. 191). 
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ARGUMENT 
POINT I 

The trial court's refusal to preclude evidence of 
defendant's recorded conversation with an under¬ 
cover agent was not error when counsel was given 
a transcript of the conversation three days before 
trial. 

During the week preceding the trial the Government mis¬ 
takenly advised the defendant in its response to defendant’s 
motion for a Dill of particulars and diset very that “[t|here 
was no electronic eavesdropping by the Government of the de¬ 
fendant lteed" (App. A-lt5).* On the morning of .Monday, Feb¬ 
ruary It), 11175—the day the Miranda hearing was held but 
three days before the commencement of trial—the Govern¬ 
ment corrected the mistake and advised counsel that there 
was, after all, a tape containing two recorded conversations 
lasting a total of under tive minutes, between the defendant 
and Special Agent Simpson on February 111, 11*74, and handed 
counsel a four-page typewritten transcript. Three days 
later on February 13, the first day of trial, the court ad¬ 
mitted into evidence the tape, which was played for the 
jury by the Government. The jury was provided with the 
four-page transcript as an aid in listening to the tape 
I App. A-18-21). Defendant contends that the court’s refusal 
to preclude the use of the taped conversations was reversible 
error. 

Rule 7(f) of the Federal Rules of Criminal Procedure 
provides in part: 

“A bill of particulars may be amended at any time 
subject to such conditions as justice requires.” 


* Reed makes no claim here that the misrepresentation was 
the product of anything other than inadvertent oversight. 
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Tin* law hits long been that the determination of whether 
and under what conditions amendment to the hill of par¬ 
ticulars is permissible is a matter solely for the discretion of 
the trial judge, which will not he disturbed absent a 
showing that he abused his discretion. Nee, e.</., t nitcil 
Stales v. Tcllcijrino, 27d F.2d f»70, 571 (2d Cir. 111(10); 
Isaacs v. I nitcil Statin, lob I'.K. 1ST, 1S1) (1S1I5). In order 
to establish an abuse of discretion, the defendant must clear¬ 
ly show that the allowed amendment to the hill of partieu 
lars taken together with the conditions imposed by the 
court failed to protect the defendant from actual and sub¬ 
stantial prejudice or unfair surprise at trial, or otherwise 
prevented the defendant from adequately preparing for trial. 

I nitnl Slates v. (Haze, did R2d 757, 75!)-(10 (2d Cir. Illtid) ; 
I nitcil Stales v. Marra/f, 21*7 F.2d SI2, Sill (2d Cir.), cert, 
ilcnicil, dill* l\S. X2N | 11*02); I 'nitcil States v. Sitrcnnan, 
1111 r.2d ld-11, ldlti (2d cir. 11*71), cert, ilcnicil, 105 t T .S. 
Ills (11172); Vnitnl States v. Itinrll, 117 F.2.1 litis. 1171 
(2d Cir. 11*71), vert, ilcnicil, 101 C.S. 1025 (11*72); Unitcil 
Slates v. Itiiri/os, 201* F.2d 7tid, 707 (2d Cir. 11*511), cert, 
ilcnicil, d(!2 C.S. 1*12 (11*00); I nitcil States v. I'crcz, INI* 
I'.2d l*d, 1*5 (5th Cir. 11*71) ; t'nitcil States v. Tluriaalt, 171 
F.2d d5!t, dOl (5th Cir.), cert, ilcnicil. III C.S. !*Sl ( l!*7d); 
tSMallcn v. I nitcil States. d7S F.2d Mil, 405 (1st Cir. I, 
cert, ilcnicil, dSl) C.S. 100S (11*07). Kven where the trial 
court refused lo grant any continuance after having per¬ 
mitted an amendment on the very eve of trial, there was 
no abuse of discretion absent a clear and specific showing 
of prejudice to the defendant. I nitcil States v. liilclmnn, 
III F.2d 5d!l, 542 (2d Cir. 1909), cert, ilcnicil. d!*0 C.S 
105d (11*70). 

Moreover, while we answer on its own terms Heed's argu¬ 
ment that the Government's conduct amounted to an amend 
incut to its bill of particulars. Heed's real claim is not that 
the particulars of the charges against him were amend¬ 
ed, but rather that the government failed to produce .’t 




the appropriate time before trial his recorded oral “state¬ 
ments’’ within the weaning of Rule 10(a), Fed.It. (’riui.I\ 

A trial court’s exercise of discretion in determining a 
claim of untimely compliance with Rule 16(a), as 
with a claim of improper amendment of a hill of 
particulars, will not be disturbed in the absence of some 
showing of real prejudice to the defendant. See. United 
Slate* V. ('irilla, 499 F.2d 872, 881-83 (2d (Mr ), cert, denied. 
419 l .S. 1056 (1974). United States v. Pomarc*. 499 F.2d 
1220, 1223 (2d Cir.), cert, denied. 419 F.8. 1032 (1974). 

In the instant case, Reed has made not even a minimal 
showing of prejudice or harm to his defense as a result of 
Judge I’almieri’s ruling, particularly since the court also 
ruled that trial would not commence until three days after 
counsel was informed of the very brief tape and given the 
transcript. The cases, including those relied upon by Reed, 
require that the defendant not be deprived of an adequate 
opportunity to meet the charge against him and that he 
not be surprised at trial. United State* v. Neff, 212 I-' 1 2d 
“97, 309-10 (3d Cir. 1954). Judge Palmieri’s ruling here 
was succesfully aimed at the protection of precisely those 
interests. 

POINT II 

It was not error for the court, having offered to 
inquire of prospective jurors whether they were pre¬ 
judiced against blacks, to refuse to ask the specific 
questions submitted by the defendant. 

Defendant requested that the court ask prospective 
jurors the following two questions during the roir dire: 

•». Have any one of you in the course of vour lives 
had any unpleasant experience with either an 
individual of (sic| a group of persons different 
from your own racial group—With lllucks? 
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“l». Have any of you ever helongtsl to any organiza¬ 
tion, labor union, tenants group or body of any 
kind which was involved in a racial dispute? If 
so what was the nature of the dispute? When 
did it take place?" (App. » 

On appeal, defendant says in bis statement '*f facts: 

“The court arbitrarily refused to ask any questions 
of the prospective panel on the issue of race prejudice 
and defense counsel excepted.' (Hr. N) 

Either counsel has failed to read the record below, or deli¬ 
berately seeks to mislead this ... The following colloquy 

occurred in connection with defendants requests: 

“Ms. I'iel: Then I would want to except to your 
failure to give my instructions, which is a ('our ex¬ 
hibit, anything in the nature of questions and »i? 

“The (’onrt: 1 decline to give them and you may 
have an exception. 

“Ms. I’iel: Of course, what it has to do with, your 
Honor should be aware, it has to do with the issue of 
race. 

“The Court : If you wish, I will ask whether any¬ 
body on the jury has any prejudice because of the 
defendant's membership in tin* negro race. Ho you 
want me to ask that? 

“Ms. i’iel: 1 don't think that is an appropriate 
question. 

“The Court : Ho you want n«* to ask the questions 
just as you phrase them? 

“Ms. I’iel: I refer you to I’nited Stales v. Aldrich. 

“The Court: I don't know what you are talking 
a bout. Hailed States v. Aldrich at this moment does 
not mean anything to me. If you tell me that 1 got 
[sic| to ask questions 5 and t'» the way you phrase 





them, I decline to do so. The only question I will 
ask is whether they have any prejudice against 
negroes, and that you say you don't want me to ask. 

‘‘Ms. Piel: It is not an adequate question. 

“The Court: Then 1 decline to give the question 
as you phrase them. 

“Ms. Piel: 1 have no pride of authorship. How¬ 
ever, the issue should l>e raised. 

“The Court: I'm not here to paraphrase your 
questions. All 1 can do is to pass on the questions 
as you submit them, and 1 decline.” (Tr. 18-1!)) 

Having refused the court's otter to inquire of the pros¬ 
pective jurors whether defendant being black might preju¬ 
dice them, Reed now claims that Judge Palmieri’s refusal 
to ask the specific questions submitted by him was reversible 
error. The argument borders on the frivolous. 

In the Federal court system, the judge conducts the 
examination of prospective jurors, permitting such supple¬ 
mentation by counsel as he deems proper, anti the d .dge’s 
rulings as to the questions to be put may be reversed only 
on a showing that the court violated “the essential demands 
of fairness.’’ Aldridge v. I ailed State*, 283 U.S. 308 
(1031). In Aldridge a black defendant was on trial for the 
murder of a white man. The trial court summarily refused 
counsel’s request for any kind of inquiry on the issue of 
racial prejudice and whether the fact that the defendant was 
black and the murder victim white might influence the 
jurors' judgment. The Supreme Court held that this was 
error and ruled that the trial court must, upon timely re¬ 
quest by the defendant, inquire whether prospective jurors 
have “any racial prejudice . . . which would prevent their 
giving a fair and impartial verdict.” Id. at 311. 

This ruling was raised to a constitutional requirement in 
Ham v. South Carolina, 100 U.S. 524 (1073). There, delen- 
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dant had unsuccessfully requested (lie trial court to ask 
the following questions: 

“1. Would you fairly try this case on the basis of the 
evidence and disregarding the defendant's race? 

“2. You have no prejudice against negroes? Against 
black people? You would not he influenced by 
the use of the term ‘black’?” id. at 525 n.2. 

Writing for a unanimous Court on this point, Mr. Justice 
Kehuquist stated: 

‘‘We agree with the dissenting justices of the Supreme 
Court of South Carolina that the trial judge was not 
required to put the question in any particular form, 
or to ask any particular number of questions on the 
subject, simply because requested to do so by peti¬ 
tioner. The Court in Aldridi/e was at pains to point 
out. in a context where its authority within the fed¬ 
eral system of courts allows a good deal closer super¬ 
vision than does the Fourth Amendment, that the 
trial court ‘had a broad discretion as to the questions 
to be asked,’ 2NJ F.S., at .‘HO. The discretion as to 
form and number of questions permitted by the Due 
Process Clause of the Fourteenth Amendment is at 
least as broad. In this context, either of the brief, 
general questions urged by the petitioner would ap¬ 
pear sufficient to focus the attention of prospective 
jurors on any racial prejudice they might entertain." 
Id. at 527. 

At least after Ham, the law is unmistakable in both its 
aspects: (1) the trial court must, upon timely request, in¬ 
quire into possible racial prejudice by prospective jurors; 
but on the other hand, (2) the judge is still in charge of 
the voir dire and the essential demands of fairness do not 
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mandate that he inquire in the specific way submitted by 
the defendant. This Court has stated its agreement.* In 
L'nitctl States V. Grant. 494 F.2d 120, 122-23 (2d Cir. I, 
cert, denied, 419 U.S. 849 (1974), this Court said “. . . 
trial judges in the future should inquire into the subject of 
racial prejudice, if reasonably requested to do so by defense 
counsel,” then went on to state that: 

“. . . possible racial prejudice of prospective jurors 
can be effectively explored without undermining the 
trial judge's salutary control of the scope of voir dire. 
Exercising his broad discretion under Fed. R. Crim. 
P. 24(a), the trial judge need not ask every question 
on this subject which the ingenuity of counsel can 
devise. Jt should suffice to ask a brief question or 
two, such as the one requested in this case [whether 
the fact that defendant was black would prevent 
any juror from rendering a fair and impartial verdict], 
or even a more general query whether any juror is 
unable to judge the case fairly because of the race, 
creed or color of the defendant.” 

Lest there la* any misunderstanding, the Court proceeded 
to reiterate in the next paragraph of the opinion that it in¬ 
tended in no way to undermine the broad discretion of trial 
judges to inquire into possible bias or prejudice, “. . . since 
this is an area where it has long been the view of our court 
that ‘the entire voir dire procedure in the empaneling of a 
jury, by its nature, is one best left to the sound discretion 
of the judge.' ” Id. at 123. 


* So have other Federal Circuit courts. See, e g., Ross v. 
Ristaino, 508 F.2d 754, 757 (1st Cir. 1974); United States V. 
Bamberger, 456 F.2d 1119, 1129 3d Cir.), cert, denied as Crapps 
v. United States, 406 U.S. 969 (1972), and 413 U.S. 919 (1973); 
United States v. Gore, 435 F.2d 1110, 1111-1113 (4th Cir. 1970); 
United States V. Thompson, 490 F.2d 1218, 1222 (8th Cir. 1974). 
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-Imlge Palmieri in (lie present case oll'ered to make the 
inquiry into racial prejudice which the Supreme Court and 
this Court have mandated, hut defense counsel declined the 
offer. That being the case, the court was not obligated to 
adopt the specific questions propounded by defendant. 
.Moreover, here, unlike Hum and Ahlririt/r, there were no ag¬ 
gravating facts ami circumstances suggesting the possibility 
of a .rrdiet tainted by racial prejudice.* 

POINT III 

The defendant's rights were not violated by the 
admission into evidence of his pre-arraignment 
statement to the Assistant United States Attorney. 

Prior to trial, Judge I’almicri conducted an evidentiary 
hearing in connection with Heed's motion to suppress cer¬ 
tain of his post-arrest statements asserledly obtained in de¬ 
rogation of his Mirumhi rights. At that hearing Assistant 
ITiited States Attorney Alan Kaufman testified that on 
November III, 11>71. he interviewed the defendant after his 
arrest and prior to his arraignment before a I’nited States 


4: The trial court repeatedly stressed to the jurors 
that they must make their findings without any form 
of prejudice against, the defendant. At the very outset 
of the two-day trial, Judge Palmieri underlined the importance 
of the case proceeding “without prejudice, without outside inter¬ 
ference or taint of any kind” (Tr. :t(i). At the beginning of his 
charge to the jury he twice reminded them to give a “fair, im¬ 
partial and careful consideration of all the evidence,” (Tr. 149) 
and admonished them at the end of his charge, just before they 
retired to deliberate, to “come to your conclusion without fear, 
favor or prejudice of any kind” (Tr. 178 1 . Finally, although 
most of the questioning of prospective jurors was not recorded by 
the court reporter, it appears that the court was equally emphatic 
during the ruir dire on the importance of deciding the case without 
the slightest bias or prejudice of any kind (Tr. 111-14). 
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M agist rale. Kaufman identified himself, advised the defen¬ 
dant that lie was charged with violating the Federal nar¬ 
cotics laws, and told him that he was about to be taken be¬ 
fore a Magistrate for the fixing of bail (II. Tr. 13). Then 
Kaufman advised the defendant of his rights: 

“I told Mr. Feed that he had the absolute right to 
remain silent. I asked him if he understood that, and 
he said he did. 

“I told him that anything that he said could lie 
used against him. I asked him if he understood 
that, and he said he did. 

“I told him that he had the light to an attorney 
and to have that attorney present during the inter¬ 
view. I askisl him if he understood that, and he said 
he did. 

“And I told him that if he could not afford an at¬ 
torney, an attorney would lie appointed for him, and 
that he did not have to say anything until that attor¬ 
ney was appointed and he could consult with him. 

I asked him if he understood that, and he said he did. 

“At that point I asked Mr. Reed, as 1 do every 
defendant whom I am interviewing, whether or not 
he could afford his own attorney or whether he needed 
counsel appointed for him. And he said he needed 
appointed counsel. 

“At that time I asked him whether or not he 
wanted to answer any questions, lirst questions con¬ 
cerning his own personal background, and then ques¬ 
tions surrounding the circumstances of the particular 
case, lie said he did." | II.Tr. 14). 

Kaufman further lestilied that Reed never requested the 
appointment of counsel for the purpose of the interview 
and that Reed never stated he wished to speak to a lawyer 
before answering any questions (II.Tr. 10,32-35). Kaufman 
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explained thut liis handwritten notation, “Needs appointed 
lawyer,” on Heed's interview sheet (< 1X ItotfJ; App. A-2‘J 

indicated only that Heed had advised him, in response 
to a ipiestion hy Kaufman, that lie. Heed, would later need 
appointed counsel because of a lack of funds. Kaufmans 
testiinoin was cnrrolsirated hy Agent KoIk* 1I of the DKA. 
Koliell, who was present during the interview, testified that 
Heed said on that occasion that he would need counsel 
appointed for him. Imt that he did not wish to have counsel 
present during the interview (ll.Tr. t.ii.* 

In contrast, ..I testified that during the interview he 

had stated he “needed a legal aid lawyer,” hut had been 
told hy an agent that lie did not need one for the interview 
because he was cooperating and was going to he released 
on his own recognizance I ll.Tr. .»1 I. 

,lodge I'almieri resolved the conflict in the evidence by 
crediting the testimony of Kaufman and Koliell and re¬ 
jecting that Of Heed. Judge I’almieri further found that 
Kaufman’s notation, “Needs appointed lawyer,” was in¬ 
tended to denote that Heed needl'd a lawyer prospectively, 
hut that he did not want a lawyer at the time of the inter¬ 
view (ll.Tr. (ilMiU). <liven these findings, which were am¬ 
ply supported hy the record, Judge I’almieri's denial of the 
motion to suppress was entirely correct. 

The law in this rircuit, as repeatedly enunciated by this 
Court, is that where a defendant is clearly and properly 
advised of his rights under Uwniila, indicates that he under¬ 
stands those rights, and then proceeds to make incriminating 
statements. Ins Fifth and Sixth Amendment rights have not 


* Apparently hy the time of the pre-arraignment interview, 
Reed hail expressed a desire to cooperate with the government (H. 
Tr. 29-30, 82; GX 3502). 


4 
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I«•(_*,i violated and Mu* statements should not be siii»i»-<*ss<-, 1 . 

It is not necessary to have the defendant state that he ex¬ 
plicitly waives his rights, nor is it necesary that he be 
explicitly asked whether he waives them. United Staten v. 
/>,,/,/#. 497 F.2d 392-93 (2d Cir.), cert, denied, 41b C.S. 
st;| (11174); United Staten v. Masullo, 489 1'.2d 217, 221- 
22 (2d ('ll*. 1973); United Staten v. Cannitut, 4(17 F.2d (510, 
020 n. 30 (2<1 < 'if. 1972), eert. denied an Cnrieo v. 
United Staten, 110 C.S. 913 (1973), and 410 I S. 928 (1973) ; 
United Staten v. Lamia, 429 P.2d 373, 377 (2d Cir.), cert, 
denied, 400 I'.S. 907 (1970); United Staten v. Vanterpool, 
391 l'.o,l 097, 099 (2d Cir. 1908). See, United Staten v. 

\ i',o, 487 F.2d 29.7, 298-99 (2d Cir. 1973) ; United Staten v. 
Sam ire;, 182 F.2d 807, 81.7-810 (2d Cir.), cert, denied an 
Umme; v. United Staten, 411 C.B. 1070 (1973); United 
Stales v. Uarncijlia, 408 F.2d 1084, 1090-91 (2d Cir. 1972), 
cert' denied an Inzerillo V. United Staten. 410 C.S. 94.7 
( jj)73l. The law is the same in other Circuits. See, e.ij., 

I ,tiled Statin v. Speak*, 473 F.2d 900, 968-09 (1st Cir.), 
cert, denied, 405 C.S. 1071 (1972); United Staten v. Brown, 
1.79 F.2d 319, 323 24 (.7th Cir. 1971), cert, denied, 409 C.S. 
8 C,i ( 11)72) ; tinted Staten v. I ani/lnt, 490 F.2d 022 (0th t'ir. 
1971); United Staten v. Biondo, 483 F.2d 03.7, 042-43 ( 8 th 
Cir. 1973), cert, denied, 11.7 U.S. 947 (1974). 

Tht* language of (his Court in t nited Staten \. Mannllo, 
mi/ira at 221 , is particularly apt to this case: 

"A reading of the transcript of the hearing makes it 
clem* beyond doubt that Mnsullo’s admissions con¬ 
stituted it waiver of his right to remain silent. . . . 
There are no claims made of unnecessary, prolonged 
or harassing custodial interrogation.” 


There, as here, there was no waiver in liaec rerha of defend¬ 
ant's rights under Miranda: however, understanding his 

rights, the defendant proc.led voluntarily to speak. As 

the Conn said in United Staten v. Immia. supra at 377: 


•*\Vc lin.l that lthe defendant's| aflirmative response 
to Agent Myers' question regarding his understanding 





of his rights, as well as his subsequent art ions, were 
a voluntary and knowing waiver of his rights.” 

It is undisputed here that Reed was advised elearlv and 
fully of his Miranda rights, ineluding the rights to remain 
silent and to have counsel present during the interview; 
that Reed understood those rights; and that he told the 
Assistant t’nited States Attorney that he wanted to answer 
his questions, then proceeded to do so. On these facts, 
.lodge I’almieri was clearly correct in permitting the intro¬ 
duction into evidence of Reed’s admissions in response to 
those questions. 

POINT IV 

Defendant was not deprived of a fair trial by 
Judge Palmieri's occasional questions to witnesses, 
nor by the Government's reading in summation from 
a document from which defense counsel read in her 
opening statement. 

The (Jovcrnment witnesses were lour Special Agents ot 
the DKA. On cross-examination of two of the agents, 
Simpson and t’.ordon, defense counsel inquired whether they 
told untruths to the persons with whom they dealt in an 
undercover capacity, and both admitted that they did (Tr. 

70.711. After almost three pages of cross-examination 
of Agent Simpson as to the various falsehoods that he had 
tidd Reed and the other persons involved in the negotiation 
of this cocaine purchase l Tr. MI-611, the court intervened 
and asked the following questions: 

“You did everything you could to lead these per¬ 
sons to Relieve the money was yours? 

"The Witness: Yes. 

••The Court: You didn’t tell them it was (iovern- 
ment money? 

“The Witness: No, sir. 
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■‘Tlu* Court: You also didn't give your own 
identity? 

“The Witness: No. 

“The Court: Or your connection with the Govern¬ 
ment? 

“The Witness: No. 

“The Court: And you led them to believe this was 
your money that you were using because you wanted 
to purchase the cocaine for yourself? 

“The Witness: Yes sir. 

“The Court: You said whatever was necessary to 
reinforce that impression? 

“The Witness: Yes, sir." (Tr. til-62). 

Alter defense counsel questioned Agent Gordon for two 
pages about his misrepresentations while doing undercover 
work, Gordon testified on redirect that he always tells the 
truth in court, “but in the field working, no, 1 don’t (lr. 
74). On recross-examination by defense counsel, the follow¬ 
ing exchange occurred: 

"Q. Let me ask you a little bit about the truth. 
l>o you think it is all right to lie to people if you can 
arrest them? 

••The Court : You are arguing with this witness, 
,\L. riel. What he thinks or what he believes is of 
no concern to us and irrelevant to the case. You 
can ask him what he did and then you can argue 
to the jury with respect to that. Hut 1 will not 
allow you to conduct a philosophical discussion 
with this witness, lie has admitted in the course 
,.r bis work he has had to use guile and misrepresen¬ 
tation. Now, I will not permit you to continue 
Ibis line of questioning in terms of the truth, of 
what he believes to be the truth." (Tr. 74). 




18 


A few moments Inter, the court continued: 

“lou can ask him what lii.s method of operation is, 
and 1 think you have already brought out that he 
does not reveal his identity, that he uses a guile and 
strategm [«/<•] and misrepresentation. The witness 
has testified that he tells the truth when sworn as a 
witness in court; he does not maKe truthful repre¬ 
sentations when he is dealing outside in the course 
of his undercover work. Now, you can take that as 
a basis for any argument you wish when you sum 
up to the jury. 

"Ms. I'iel: Thank you so much. 1 have no 
further questions.” (Tr. 75). 

Defendant’s position is that these exchanges foreclosed 
cross-examination, usurped the function of counsel, and 
converted the trial judge into an advocate for the Govern¬ 
ment (Hr. 30), thus depriving him of a fair trial.* 

The test by which to measure the propriety of the trial 
judge’s conduct in the jury's presence was stated in United 
Staten v. Xazzaro, 472 F.2d 302, 303 (2d Cir. 1973) : 

“. . . [A] judge's participation during trial—whether 
it takes the form of interrogating witnesses, address¬ 
ing counsel, or some other conduct—must never reach 
the point at which it appears clear to the jury that 
the court believes the accused is guilty.” 

See also, United States v. U nylielmini, 384 F.2d (>02, 004-05 
(2d Cir. 1967). Nothing which Judge Palmieri did in this 
trial approached that point. It is obvious from a mere 
reading of the record that in each instance of which de¬ 
fendant complains, Judge Palmieri intervened only after 
defense counsel had amply made her point—that the under¬ 
cover agents lied and used subterfuge in their work—and had 
begun asking the witness argumentative, irrelevant ques¬ 
tions. That the court refused to permit the examination 

* Out of 213 questions asked by both sides during the trial 
there were only 6 instances of the court’s either asking questions 
or addreosing counsel regarding the examination (Tr. 60, 61-62 
74-75, 77-78, 81, 96). 
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to go so far is ha idly error; nor did it render the judge any- 
ihi 11 <i other than “impartial, judicious, and, above all, res- 
ponsihle for a courtroom atmosphere in which guilt or in¬ 
nocence may be soberly and fairly tested.” United, Mates 
v. lira ml I, 196 F.2d 653, 655-56 (2d Cir. 1952).* 

Indeed, the court was merely fulfilling its traditional 
responsibilities, as recently codified in Iiule 611(a) of the 
now Federal Rules of Evidence: 

“la) Control by court.—The court shall exercise rea¬ 
sonable control over the mode and order of interrogat¬ 
ing witnesses and presenting evidence so as to (ll 
make the interrogation and presentation effective for 
the ascertainment of the truth. (2) avoid needless 
consumption of time, and (3) protect witnesses from 
harassment or undue embarrassment.” 


The cases are legion supporting the conclusion that 
.judge Palmieri’s conduct here was perfectly proper. See, 
(■.(/., United States v. Hendrix, 505 F.2d 1233, 1237 (2d C’ir. 
1974); United States v. Weiss, 491 F.2d 460, 467-69 (2d 
Cir.l , cert, denied, 419 U.S. 833 (1974); United States v. 
Kaylor. 491 F.2d 1127, 1130 (2d Cir. 1973) vacated on oth¬ 
er nrounds, 418 U.S. 909 (1974); United States v. Sctafani , 
4S7 |\2d 245, 256 (2d Cir.), cert denied, 414 U.S. 1023 
( 1973 ); ( nited States v. Xcicinan, 481 F.2d 222, 223-24 
(2d Cir.), cert, denied, 414 U.S. 1007 (1973); United 
States v. Fernandez , 480 F.2d 726, 735-38 (2d Cir. 1973) ; 
United States v. Boatner, 478 F.2d 737, 738-42 (2d Cir.), 
cert denied, 414 U.S. 848 (1973); United States v. .l/c- 
Carthy, 473 F.2d 300, 307-08 (2d Cir. 1972) ; United States 


* Judge Palmieri’s limited questioning provided no basis for 
the jury to infer that the trial judge had a personal belief in the 
guilt or innocence of the defendant. Indeed in his charge Judge 

Palmieri said in pertinent part: 

“I am not, in any way, however, attempting to underwrite 
the credibility of any witness in this case. As I told you at 
the outset, ladies and gentlemen, these agents appear as wit¬ 
nesses; their credibility is for you to decide, not for me 
to decide” (Tr. 168). 
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v. HrSinto, 289 F.2d 833, 834-35 (2d Cir. 1901). Sec also. 
I'nited States v. Gonzalez, 483 F.2d 223, 225-20 (2d Cir. 
1973); I nitial States V. ('olabella, 448 F.2d 1299, 1301-03 
(2d Cir. 1971), cert, denied, 405 U.S. 929 (1972). 

Defendant's other assigned ground for denial of a fair 
trial—the Government’s reading from the Assistant United 
States Attorney’s interview form—is equally without basis. 
During summation the Assistant United States Attorney, in 
summarizing defendant's confession before Mr. Kaufman at 
the time of his arrest, read from Kaufman's notes re¬ 
corded on the interview form (Tr. 135-30). Defendant’s ob¬ 
jection was properly overruled on two grounds: (1) defense 
counsel had read from the same document during her open¬ 
ing statement (Tr. 43-44, 81) ; and (2) the interview form, 
while not in evidence, consisted only of Kaufman’s notes 
and contained nothing which had not been testified to by 
Agent Kobell | (’om/>are Tr. 80-82, 85-87 irith App. A-22-25). 
Thus, even if it otherwise would have been error to permit 
the reading from the interview sheet, it resulted in abso¬ 
lutely no prejudice to defendant in this case. 

POINT V 

The trial court did not abuse its discretion by re> 
fusing to exclude, for purposes of impeachment, 
Reed's conviction for criminal possession of stolen 
property, which was less than five years old at the 
time of trial. 

On dune lti, 1970, in New York Supreme Court for Bronx 
County, Reed pleaded guilty to criminal possession of stolen 
property in the second degree, a felony under the New York 
Renal Law. Prior to trial in the present case, he moved for 
an order to preclude the Government from using the convic¬ 
tion to impeach his testimony in the event that he testified 
in his own defense. Judge Palmieri denied the application, 
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ami lteed claims that the denial was an abuse of discretion. 
The claim is frivolous. 

The general rule is that any witness, including the de¬ 
fendant, may he cross examined as to prior convictions of a 
felony. See, e.y., United States v. De Anyelis, 41)0 I* .2d 
1004, 1000 (2d Cir.), cert, denied, 410 U.8. 056 (1074); 
United States V. Christophe, 470 F.2d 865, 870 (2d Cir. 
1072 i, eert. denied os Puniea v. United States , 411 U.K 004 
(107:1); United States v. /’mo, 45:1 F.2d 530, .>41-44 (2d 
Cir. i!)Tl ), eert. denied. 414 U.8. 844 (1073) ; United States 
v. Ual a who, 401 F.2d 270, 273 (2d Cir. 1008), eert. denied, 
304 C.S. 047 (1969). 

It is also the law that, at least where the witness is the 
defendant, the trial court has discretion to exclude the use 
of a prior conviction for cross-examination. I nited States 
v. /’aco, supra; United States v. Palumbo, supra. In Pal¬ 
umbo, this Court approved the use of five prior felony con¬ 
victions for cross-examination, and set forth four representa¬ 
tive factors to be weighed by the trial court in making simi¬ 
lar determinations: (1 ) the nature of the conviction, (2) its 
bearing on veracity, (3) its age, and (4) its propensity to 
influence improperly the minds of the jurors. 401 F.2d at 
273. In Paco, this Court applied Palumbo to reverse a con¬ 
viction on the basis that a 21 year old narcotics 
conviction should not have been used to impeach the defen¬ 
dant, who was on trial for another narcotics offense. The 
Court found that the ancient conviction “negate[dl credibil¬ 
ity only slightly but create[<lj a substantial chance of un¬ 
fair prejudice .*. .” 453 F.2d at 543, quoting Palumbo. 401 
F.2d at 273. 

Following Puco's emphasis on the age of the conviction, 
(his Court in United States v. De Anyelis, supra, upheld 
the use of a seven year old conviction, finding it neithei 
remote in time from the present offense nor unrelated to 


4f 



\ 






oo 


[the defendant’s] veracity.” 490 F.2d at 1009. In an ob¬ 
servation equally relevant to the present ease, the Court 
noted: 

“While some prejudicial effect is bound to result 
from any testimony regarding a witness’ prior con¬ 
viction, that effect here did not so outweigh the pro¬ 
bative value of the testimony as to require its ex¬ 
clusion." Id. 

Similarly, in l nited Sfatcs v. ('hristophe, supra, this 
Court permitted the use of a 12-year old conviction, even 
though it was for the same offense as the one for which the 
defendant was on trial: 

“The use of a 12 year old conviction, where the de¬ 
fendant was not released from prison until 8 years 
prior to trial, comes well within the limits of the 
trial judge's discretion to bar or permit such evi¬ 
dence." 470 F.2d at 870. 

Under these cases, the trial court here was amply within 
its discretion in refusing to exclude the defendant’s con¬ 
viction. less than live years before trial, for a crime involv¬ 
ing dishonesty. The court was also well within Rule 009 of 
the Federal Rules of Evidence, effective July 1, 1973, which 
permits the use of impeachment of any conviction of a 
crime within 10 years before trial, and, where the crime 
involves dishonesty, without the necessity of a determina¬ 
tion by the court that the probative value outweighs the 
prejudicial effect to the defendant. Fed.R.Ev. 009(a)(2), 
(b). 

Judge Palmieri’s decision was not only not an abuse of 
his discretion but was clearly a proper and correct exercise 
of it. 
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POINT VI 

The trial court did not err in refusing to instruct 
the jury on the issue of entrapment. 

As recited in more detail in the Statement of Facts 
herein, the undercover DEA agents negotiated the sale of 
the quarter kilogram of cocaine both with Lucien Feldon 
and with Gerald Hardy before even meeting Reed. How¬ 
ever, once having met the defendant, who was described by- 
Hardy as “my man" and his “source” (Tr. 48), Reed es¬ 
sentially ran the operation. It was he who switched the 
deal to “tiake" cocaine when he thought his people would 
not go along with Simpson's seeing the cocaine before pay¬ 
ing for it (Tr. 50) ; it was he who promised Simpson in the 
recorded telephone conversation that he would find out about 
pricing arrangements for the deal (GX 1, 1-A; App. A-18) ; 
and it was he who, by his own admission, arranged for the 
purchase of the drugs from “Red” at the carpet store (Tr. 
81). Nonetheless, citing testimony by the undercover agents 
that they were indeed desirous of having the defendant go 
through with the deal and provide the cocaine (Tr. 58, fil), 
Reed argues that he was entitled to an instruction on en¬ 
trapment (App. A-29-30). 

In order for a charge of entrapment to be given there 
must be some evidence that the Government implanted the 
criminal design in the mind of the defendant. United States 
v. I‘it ssell. 411 F.S. 423, 435-30 (1973). In this Circuit, the 
test is bifurcated: 

“(1) did the agent induce the accused to commit the 
offence charged in the indictment; (2) if so, was the 
accused ready and willing without persuasion and 
was he awaiting any propitious opportunity to com¬ 
mit the offence. On the first question the accused 
has the burden; on the second the prosecution has 
it.” 
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United Mates V. Sherman, 200 F.2d 880, 882 (2d Cir. 1952) 
(L. Hand, »/.). While the defendant's burden of showing 
inducement is "relatively slight," United States v. Henry, 
417 F.2d 207, 209 (2d Cir. 1909), cert, denied, 397 U.S. 953 
(1970), he must show more than merely that the Govern¬ 
ment agents afforded an opportunity for his commission of 
the crime. United States v. Hassell, supra at 435; Sherman 
V. United States, 350 U.S. 309, 372 (1958); Sorrells V. 

I nited States-, -_>87 U.S. 435, 411-43 (1932 l. The evidence must 
raise a genuine issue of fact. Lopez V. United States, 373 U.S. 
427, 434-35 (1903) ; I nited States v. Henry, supra at 209-70. 
Moreover, he cannot establish inducement from the fact that 
his involvement may hav^ arisen from the actions of a co-con¬ 
spirator, even though t * co-conspirator may have been 
responding to the inducement of a Government agent or in¬ 
formant. United States V. Sanchez, 440 F.2d 049, 050 (9th 
Cir. 1971). Cf. United States v. Conversant), 412 F.2d 1143, 
1148 (3d Cir.), cert, denied, 390 U.S. 905 (1969). Here, 
assuming any inducement by the Government occurred, it 
was directed onl\ to Feldon and possibly Hardy, but cer¬ 
tainly not Heed. Insofar as Heed was concerned, the agents 
merely held themselves out to him as willing purchasers pre¬ 
pared to buy first what Feldon and Hardy had already ar¬ 
ranged with Heed to sell, and then the “flake” cocaine which 
Heed on his own had arranged to sell. The record is 
utterly devoid of any evidence of inducement. United States 
v. McMillan, 368 F.2d 810, 812 (2d Cir. 1906), cert, denied, 
380 U.S. 909 i 1907) ; l nited States v. Christopher. 488 F.2d 
84!), 850-51 (9th Cir. 1973); Kibhy v. United States, 372 
F.2d 598, 002 (8th Cir.), cert, denied, 387 U.S. 931 (1907).* 

* The showing- of inducement here would likewise fail under 
the First Circuit’s single-issue approach, which is arguably easier 
for the defendant than the bifurcated standard of this Circuit. 
United States V. Miley. 513 F.2d 1191, 1202-03 n. 8 (2d Cir. 
1975). In Kadis V. United States. 373 F.2d 370, 374 (1st Cir. 
1967). that Court held that defendant’s showing of entrapment 
“is not made simply by evidence of a solicitation. There must 
be son e evidence tending to show unreadiness.” There was 
not the slightest showing of unreadiness in the present case. 
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Finally, regardless of any question of inducement, the 
Government proved that when Heed met with the agents for 
the first time he was fully prepared to go forward with the 
sale, that on his own initiative he switched the deal to one 
involving “flake" cocaine from another source, discussed 
the price of the cocaine under the new arrangement, and 
met with “Red” at the carpet store in connection with the 
sale. Since the Government thus established Reed's propen¬ 
sity by substantial and uneontradicted evidence, it was, 
for this additional reason, unnecessary for the trial court 
to submit the issue of entrapment to the jury. United 
State* x. Mile //. .113 F.2d 11111, 1202 (2d C'ir. 1975); 
United States v. Men*, 451 F.2d 836, 838 (2d Cir. 1971); 
United States v. Ureenbcry, 444 F.2d 369, 372 (2d Cir.), 
cert, denied, 404 I’.S. 853 (1971). 

In sum, there was nothing to support defendant’s re¬ 
quest for an entrapment charge except the “semantic con¬ 
tentions of counsel," United States v. Miley, supra at 1202, 
and that is clearly inadequate.* 


* Defendant’s requested instructions on withdrawal from the con¬ 
spiracy and the "single-act” doctrine (App. A-34), were even less jus¬ 
tified by the evidence. The record is devoid of even the suggestion that 
Reed took “affirmative action” to "disavow or defeat the purpose” 
of the conspiracy, Hyde V. United States, 225 U.S. 347, 3fi9 (1912), 
either by informing the authorities of the existence of the con¬ 
spiracy or by communicating the “abandonment [of the conspiracy] 
in a manner reasonably calculated to reach co-conspirators.” United 
Sta^s v. Borelli, 336 F.2d 376, 388 (2d Cir. 1964), cert, denied 
as Mogavero V. United States, 379 U.S. 960 (1965). See also, 
United States v. Cantone, 426 F.2d 902, 905 (2d Cir.), cert, denied, 
400 U.S. 827 (1970); United States v. Gonzalez — Carta, 419 F.2d 
548, 551 (2d Cir. 1969) ; United States V. Schwenoha, 383 F.2d 
395, 396-97 (2d Cir. 1967), cert, denied, 390 U.S. 904 (1968). 
Compare United States v. Schwenoha, supra, with United States 
V. Agueci, 310 F.2d 817, 838-39 (2d Cir. 1962), cert, denied, 372 
U.S. 959 (1963). 

L Footnote continued on following page] 









POINT VII 


The defendant was not prejudiced by the trial 
court's erroneous recollection, conveyed to the jury 
but immediately corrected, that defendant had men¬ 
tioned $7,000 in his pre-arraignrr. nt confession. 

Following his arrest and prior to arraignment, Reed 
confessed, in the presence of the Assistant United states 
Attorney and two DEA agents, that he had in fact nego¬ 
tiated to sell a quarter kilogram of cocaine to a black man. 
However, he did not mention that it was to be sold for 
$7,000, or for any other figure. During his charge to the 
jury, Judge Palmieri, in summarizing the confession testified 
to by Agent Kobell, erroneously stated that Reed had men¬ 
tioned the $7,000 figure (Tr. 165, 175). The mistake was 
brought to the 'ourt’s attention (Tr. 182-84) and Judge 
l'almieri apologized to counsel and immediately advised tla- 
jury: 

“Ladies and gentlemen, 1 made a mistake in recalling 
the testimony of Kobell and I want to correct it. I 
don’t want to repeat what I said, but I did inject 
into that testimony the figure of $7,000. Kobell 
didn’t use any figure of any amount of money when 
he testified, and so my using that amount of money 


Even aside from the fact that Reed, who took a number of 
steps toward negotiating, procuring and delivering the cocaine, 
performed a great deal more than a “single act,” that doctrine 
is strictly a formulation for the trial court to use in passing on the 
sufficiency of the Government’s proof as a whole. The “single act” 
cases do not imply that the jury should be instructed as to the 
doctrine, or that the court should suggest to the jury its appli¬ 
cation to the particular case. United States V. Torres, 503 F.2d 
1121, 1123-24 (2d Cir. 1974); United States v. Ramirez, 482 F.2d 
807, 816 (2d Cir.), cert, denied as Gomez V. United States, 414 
U.S. 1070 (1973); United States V. DeNoia, 451 F.2d 979, 981 (2d 
Cir. 1971); United States V. Reina, 242 F.2d 302, 306-07 (2d Cir.), 
(L. Hand. J .), cert, denied, as Moecio v. United States, 354 U.S. 
913 (1957). 




when I referred to his testimony was incorrect, and 
I want you to disregard what I said to that extent.” 
(Tr. 184). 

Heed contends that despite this correction, .Judge Palmieri 
undercut his summation and assured his conviction. The 
contention is frivolous on its face. 

1 >espite defendant’s suggestion, this is hardly an instance 
where the case went to the jury after the court had added 
to or exaggerated the evidence. C nited States v. Pinto, 503 
F.2d 718, 723-24 (2d Cir. 11)74). On the contrary, Judge 
I’alinieri’s mistake, involving a mere detail of the defend¬ 
ant's confession, was immediately corrected for the jury. 
See United States v. La Veccliia, 513 F.2d 1210, 1214-15 
i 2d Cir. 1975). 

Moreover, the court could not have been clearer in 
instructing the jurors that they alone were the triers of 
fact and that it was exclusively their recollection of the 
facts which controlled their deliberations (Tr. 146-48). 

Under the circumstances, it is impossible to conceive of 
how the defendant was prejudiced by the court’s remarks 
taken as a whole. See United States v. Birnbaum, 373 F.2d 
250, 257-63 (2d Cir.), cert, denied, 389 U.S. 837 (1967). 
C/.. 1 Weinstein's Evidence 107 [03J, p. 107-42, 43, 46 
(1975). 

POINT VIII 

The trial court committed no prejudicial errors in 
this case. 

As specifically discussed in Points 1 through VII above, 
the defendant was in no way prejudiced by the conduct of 
the trial court; much less was there any error affecting the 
substantial rights of the accused. Fed. R. C’rim. P. 52(a). 
As this court said in United States v. Birnbaum, 3(3 F.2d 
250, 257 (2d Cir.), cert, denied, 389 U.S. 837 (1967) : 






28 


“The relevant inquiry for an appellate court there¬ 
fore, is not whether the trial was free from errors, but 
rather whether it was free from prejudicial errors.” 
(emphasis in original). 

The Court’s evaluation of defendant’s claims in that 
case applies directly to Reed's contentions here: 

“In summary, upon reviewing the entire charge and 
considering each of appellant's arguments, we are of 
the view that if errors were committed, they were but 
separate, unintentional, isolated and non-prejudicial 
instances, and that none of Rirnhaum's contentions, 
either individually or collectively, demonstrate that 
he was deprived of a fair trial.” Id. at 263. 


CONCLUSION 

The judgment of conviction should be affirmed. 

Respectfully submitted, 

Paul J. Curran, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
of America. 

Richard J. Hoskins, 

Harry C. Batchelder, Jr., 

John C. Sabetta, 

Assistant United States Attorneys, 

Of Counsel. 
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